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OPINION
Factual Background and Procedural History

David Edmond Mueller (“Husband” or “Appellant”) and Monica White Mueller (*Wife”
or “Appellee”) married on May 31, 1988. The partieshaveonechildtogether, LauraAshley Mueller
(“Daughter”), born on February 22, 1992. During the marriage the parties resided in Ripley,
Tennessee. Husband was forty-nine years of age at the time of thetrial, and he is employed as a
supervisor with the Tennessee Department of Correction. Wife was forty-three years of age when
this case was heard below, and she previously worked in the human resources department at aloca
factory for twelve years. Wife was no longer employed at the factory when this case came to be
heard below, and she remained unemployed at the time of this appeal.



When Daughter started kindergarten, her teachersbegan to noticeaproblemwith Daughter’ s
academic development. Husband and Wife took Daughter to the University of Tennessee Boling
Center for Developmental Disabilities (the “Boling Center”) in October of 1998 for an evauation.
Thetesting conducted by the Boling Center revea ed that Daughter suffered from mild to moderate
mental retardation which also affected her speech. Following Daughter’ sdiagnoses, shewas placed
in special education classes at school.

Due to the parents work schedules, Francis Mueller (“Grandmother”), grandmother to
Daughter and mother of Husband, took an active role in Daughter's life at an early age.
Grandmother lived afew blocks away from the parties home, and would come by each morning to
take Daughter to school. The parties signed arel ease form allowing Grandmother to communicate
with personnel at the Boling Center concerning Daughter’ s progress. When Daughter started the
third grade, Grandmother began tutoring Daughter in the afternoons after school and in the summer.
In 2000, Grandmother contacted the Boling Center to discuss Daughter’s placement in specid
education classes. The Boling Center re-tested Daughter and discovered an increase in Daughter’s
IQ level. Asaresult, personnel at the Boling Center recommended that Grandmother continue her
one-on-one tutoring with Daughter.

The parties' relationship began to deteriorate in the early part of 2002. Wife alleged that,
between 2001 and the early part of 2002, she learned of Husband' s extramarital affairswith severa
different women. In May of 2002, Husband’ s employer charged him with conduct unbecoming a
stateemployeeand launched aninterna investigation. Asaresult of thisinvestigation, Husbandwas
suspended from work and transferred to a new correctional facility in Memphis, Tennessee. Wife
began placing numerous telephone calls from work to various individuals to discuss her marital
problems. Two of thewomen Wife accused of having an affair with Husband filed criminal charges
against Wife. Wife accused Husband of verbally and physically abusing her, often cursing her in
front of Daughter. Wife aso alleged that Husband had a gambling problem. Facing termination,
Wife was ultimately forced to resign from her job in the later part of 2002 for excessive
absenteeism.

In July of 2002, Wife moved out of the marital home. Wife also discontinued Daughter’ s
tutoring sessions with Grandmother. Daughter had a $500 savings bond which Wife cashed by
forging Husband' s name because, according to Wife, she needed the money to pay bills. On July
12, 2002, Wife filed a complaint for divorce in the Chancery Court of Lauderdale County. In her
complaint, Wife requested that the chancery court designate her Daughter’s primary residential
parent, and she asked the court for both temporary and permanent alimony. Husband filed an
Answer and Counter-Complaint asking for adivorcefrom Wife. Husband a so submitted aproposed
Temporary Parenting Plan which designated him the primary residential parent during the pendency
of the proceedings, and alleged that Wife's mental instability posed a danger to Daughter. During
the course of the proceedings below, Wife began seeing a series of therapists for depression. One
of the therapi st diagnosed Wife ashaving obsessive-compul sive disorder and prescribed medication
to treat Wife. Wife contended that she went to see these therapist at the prodding of Husband and
Grandmother.



While this case was pending before the chancery court, Daughter’ s performance in school
began to suffer. On August 2, 2002, Husband filed a petition asking the chancellor to allow
Grandmother to continue to tutor Daughter. The chancellor entered an order granting Husband’s
petition on August 22, 2002. On August 27, 2002, the chancellor entered aconsent order designating
Wifethetemporary primary residential parent, ordering Husband to pay $600.00 per monthin child
support, granting Husband weekend visitation, ordering Husband to continueto pay Wife' scar note,
and ordering Husband to pay Wife temporary alimony in the amount of $250.00 per month. On
August 12, 2003, the chancellor entered an order requiring Husband to pay Wife an additional
$75.00 in temporary alimony on top of the previous order of $250.00.

The chancellor aso appointed aguardian ad litem to represent Daughter’ s interestsin this
case. The guardian ad litem submitted a written report to the chancery court stating that, while
Grandmother was*“aforceto be reckoned with,” she“wasthe chief child care provider and tutor for
[Daughter]” when both parties were working. The guardian ad litem reported that Daughter and
Grandmother had formed a strong emotiona bond between them, and that Grandmother had more
influence over Daughter than either parent. Thereport further indicated that both Husband and Wife
were fit parents, yet due to the fact that Husband had to drive to work in Memphis each day and
worked theafternoon shift, M other should be designated the primary residential parent sinceshewas
unempl oyed.

Thiscasecameto be heard by the chancery court over aperiod of several days spanning from
July 8, 2003, to September 30, 2003. The chancellor issued a Final Decree of Divorce and
Permanent Parenting Plan on November 18, 2003. The chancellor designated Wife the primary
caretaker of Daughter and awarded Husband standard visitation. The chancery court also awarded
Wife her retirement, which she previously cashed out, and ordered Husband to pay the IRS penalty
intheamount of $2,103.35. Each party wasordered to pay their own credit card debts, and the court
ordered Wifeto replace Daughter’ s savings bond in the amount of $500.00. Husband received the
marital home and one vehicle, and he was also ordered to make the loan payments on Wife's car.
Finally, thechancell or ordered Husband to pay Wiferehabilitative alimony for aperiod of threeyears
following the divorce. Husband filed a timely apped to this Court, asking us to entertain the
following issues:

l. Whether the trial court erred in designating Appellee the primary residential parent of the
parties minor child; and
1. Whether thetrial court erred in awarding A ppellee rehabilitative alimony.

Inaddition, WifeasksthisCourt to award her attorney’ sfeesand expensesincurred indefending this
apped.

Standard of Review

“[R]eview of findings of fact by thetrial court in civil actions shall be de novo upon the



record of thetrial court, accompanied by a presumption of the correctness of thefinding, unlessthe
preponderance of the evidence is otherwise.” Tenn. R. App. P. 13(d) (2003). This same standard
of review appliesto atrial court’ sfindingsof fact in child custody cases. Whitaker v. Whitaker, 957
S.W.2d 834, 838 (Tenn. Ct. App. 1997); Hass v. Knighton, 676 S.W.2d 554, 555 (Tenn. 1984).

A determination of the best residential placement for achild must turn on the particul ar facts
of each case. Niceleyv. Niceley, No. M2001-02182-COA-R3-CV, 2003 Tenn. App. LEXIS 214, at
*12 (Tenn. Ct. App. Mar. 14, 2003). When we review a determination of child custody by atrial
court, we are mindful of the following:

Custody and visitation determinations often hinge on subtle factors,
including the parents demeanor and credibility during the divorce
proceedings themselves. Accordingly, appellate courts are rel uctant
to second-guessatrial court’ sdecisions. Tria courts must be ableto
exercise broad discretion in these matters, but they still must base
their decisions on the proof and upon the appropriate application of
the applicable principlesof law. D v. K, 917 SW.2d 682, dlip op. at
8-9 (Tenn. Ct. App. 1995), perm app. denied (Tenn. Feb. 5, 1996).

Gaskill v. Gaskill, 936 S.W.2d 626, 631 (Tenn. Ct. App. 1996); seeal so Adel sperger v. Adel sperger,
970 S\W.2d 482, 485 (Tenn. Ct. App. 1997). “Our search for the preponderance of the evidenceis
tempered by the principle that the trial court isin the best position to assess the credibility of the
witnesses; accordingly, such credibility determinationsare entitled to great weight on appeal.” Rice
v. Rice, 983 SW.2d 680, 682 (Tenn. Ct. App. 1998) (citations omitted); see also Adelsperger, 970
SW.2d at 485. “[W]edeclineto disturb custody decisionsunlessthey are based on amateria error
of law or the evidence preponderates against them.” Adelsperger, 970 SW.2d at 485 (citations
omitted).

We dso review atria court’sfindings of fact regarding an award of alimony de novo upon
the record accompanied by a presumption of correctness. Tenn. R. App. P. 13(d) (2003); Bratton
v. Bratton, 136 S.W.3d 595, 605 (Tenn. 2004); Crabtree v. Crabtree, 16 S.W.3d 356, 360 (Tenn.
2000). “The amount of alimony awarded islargely a matter |eft to the discretion of the trial court,
and the appellate courts will not interfere except in the case of an abuse of discretion.” Burlew v.
Burlew, 40 SW.3d 465, 470 (Tenn. 2001). “A trial court abusesitsdiscretion only whenit ‘ applies
an incorrect legal standard, or reaches adecision which is against logic or reasoning that causes an
injustice to the party complaining.”” Perry v. Perry, 114 SW.3d 465, 467 (Tenn. 2003) (citing
Eldridgev. Eldridge, 42 S\W.3d 82, 85 (Tenn. 2001) (quoting Sate v. Shirley, 6 S\W.3d 243, 247
(Tenn. 1999))). “Accordingly, appellate courts give wide latitude to a trial court’s alimony and
maintenance decisions.” Cranford v. Cranford, 772 SW.2d 48, 50 (Tenn. Ct. App. 1989).



Designating a Primary Residential Parent

On appeal, Husband arguesthat the evidencein this case clearly demonstratesthat he should
have been designated Daughter’ sprimary residential parent. Husband assertsthat stability iskey for
childrenin Daughter’ s position and arguesthat heisin abetter position to ensure that Daughter will
improve academically. In support of this argument, Husband pointsto the family support structure
heisableto offer Daughter: primarily, unlimited access to Grandmother who has been akey figure
in Daughter’s academic development. Husband, therefore, asks us to reverse the ruling of the
chancellor and find that Husband should be the primary residential parent based on the evidence
presented at trial below.

“Any final decree or decree of modification in an action for absolute divorce, legal
separation, annulment, or separate maintenance involving a minor child shall incorporate a
permanent parenting plan. . ..” Tenn. Code Ann. § 36-6-404(a) (2003). The parenting plan must
set forth aresidential schedule which designates the primary residential parent.! Tenn. Code Ann.
§836-6-402(5) (2003); Niceleyv. Niceley, No. M2001-02182-COA-R3-CV, 2003 Tenn. App. LEXIS
214, at *12 (Tenn. Ct. App. Mar. 14, 2003). In creating the residential schedule, the trial court is
instructed to evaluate certain enumerated factors. Tenn Code Ann. § 36-6-404(b) (2003). “These
factorsincorporatethose set out in Tenn. Code Ann. 8 36-6- 106 (the statute which previously guided
thetrial court in custody determinations) aswell asfactors established by the courts.” Niceley, 2003
Tenn. App. LEXIS 214, at *15-16.

In every custody determination undertaken by atria court, the best interest of the child
must be the paramount concern. Tenn. Code Ann. 8 36-6-106(a) (2003). To that end, this court
adopted a “ comparative fitness’ approach to guide trial courts in making custody determinations
under abest interest analysis, stating:

[ The best interest of the child] isand must remain the truetest for the
award of custody. To arrive at the point of deciding with whom to
place a child in preparation for a caring and productive adult life
requires consideration of many relevant factors, including but
certainly not limited to the age, habits, mental and emotional make-
up of the child and those parties competing for custody; the education
and experience of those seeking to raise the child; their character and
propensities as evidenced by their past conduct; the financial and
physical circumstances available in the home of each party seeking
custody and the special requirementsof thechild; theavailability and
extent of third-party support; the associationsand influencestowhich
the child is most likely to be exposed in the alternatives afforded,
both positive and negative; and where isthe greater likelihood of an

Lu Primary residential parent’ means the parent with whom the child resides more than fifty percent (50%) of
the time[.]” Tenn. Code Ann. § 36-6-402(4) (2003).
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environment for the child of love, warmth, stability, support,
consistency, care and concern, and physical and spiritual nurture.

Bah v. Bah, 668 S.W.2d 663, 666 (Tenn. Ct. App. 1983) (emphasis added). In evaluating the
comparative fitness of the parents, atrial court is often confronted with evidence of each parent’s
frailties. In noting the prevalence of such evidence in divorce and custody cases, we have stated:

In undertaking thisanalysis, the courts must understand that parents,
whether married or not, are human beings, each with his or her own
virtues and vices. Sherman v. Sherman, 1994 Tenn. App. LEXIS
660, App. No. 01-A-01-9304-CH-00188, dipop. a 9 (Tenn. Ct. App.
Nov. 18, 1994) (No Tenn. R. App. P. 11 application filed).
Therefore, the courts should not measure either parent against the
standard of perfection. Bahv. Bah, 668 S.W.2d at 666; Edwards v.
Edwards, 501 S.W.2d 283, 290-91 (Tenn. Ct. App. 1973).

Gaskill, 936 SW.2d at 630. Thetrial court must also consider the following statutory factors:

(1) The love, affection and emotiona ties existing between the
parents and the child,;

(2) The disposition of the parents to provide the child with food,
clothing, medical care, education and other necessary care and the
degree to which a parent has been the primary caregiver;

(3) The importance of continuity in the child’ slife and the length of
time the child has lived in a stable, satisfactory environment;
provided, that wherethereisafinding, under 8 36-6-106(8), of child
abuse, as defined in § 39-15-401 or § 39-15-402, or child sexud
abuse, as defined in § 37-1-602, by one (1) parent, and that a non-
perpetrating parent has relocated in order to flee the perpetrating
parent, that such relocation shall not weigh against an award of
custody;

(4) The stability of the family unit of the parents,

(5) The mental and physical health of the parents,

(6) The home, school and community record of the child,;

(7) Thereasonable preference of the child if twelve (12) years of age
or older. The court may hear the preference of ayounger child upon
request. The preference of older children should normally be given
greater weight than those of younger children;

(8) Evidence of physical or emotional abuseto the child, to the other
parent or to any other person; provided, that where there are
allegationsthat one (1) parent has committed child abuse, [ as defined
in 8 39-15-401 or § 39-15-402], relevant to the physical and
emotional safety of thechild, and determine, by aclear preponderance
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of the evidence, whether such abuse has occurred. The court shall
include in its decision a written finding of al evidence, and al
findingsof factsconnected thereto. Inaddition, thecourt shall, where
appropriate, refer any issues of abuse to thejuvenile court for further
proceedings;

(9) The character and behavior of any person who resides in or
frequentsthe home of aparent and such person’ sinteractionswiththe
child; and

(10) Each parent’s past and potential for future performance of
parenting responsibilities, including the willingness and ability of
each of the parentsto facilitate and encourage a close and continuing
parent-child relationship between the child and the other parent,
consistent with the best interest of the child.

Tenn. Code Ann. 8 36-6-106(a) (2003). All of these statutory factorsmay not be applicablein every
case, and thetrial judgeisonly required to consider those factors deemed relevant to the proceeding
based on the circumstances. Burnett v. Burnett, No. E2002-01614-COA-R3-CV, 2003 Tenn. App.
LEXIS 508, at *16 (Tenn. Ct. App. July 23, 2003).

In evaluating atrial court’s custody determination, we are mindful of the importance that
such decisions have on aminor child.

Divorce affects children profoundly by undermining their
sense of stability and well-being. Thus, custody and visitation
arrangements are among the most important decisions confronting a
trial courtinadivorcecase. The needsof thechildren are paramount;
while the desires of the parents are secondary. Lentzv. Lentz, 717
S.W.2d 876, 877 (Tenn. 1986). Custody should never be used to
punish or reward the parents, Turner v. Turner, 919 SW.2d 340, 346
(Tenn. Ct. App. 1995); Long v. Long, 488 SW.2d 729, 733 (Tenn.
Ct. App. 1972), but rather should promote children’ sbest interests by
placing themin an environment that will best servetheir physical and
emotional needs. See Luke v. Luke, 651 SW.2d 219, 221 (Tenn.
1983).

No hard and fast rules exist for determining which custody
and visitation arrangement will best serve achild’sneeds. Taylor v.
Taylor, 849 SW.2d 319, 327 (Tenn. 1993); Dantzer v. Dantzer, 665
S.\W.2d 385, 387 (Tenn. Ct. App. 1983). The inquiry is factually
driven and requires the courts to carefully weigh numerous
considerations. Nichols v. Nichols, 792 SW.2d 713, 716 (Tenn.
1990); Rogero v. Pitt, 759 SW.2d 109, 112 (Tenn. 1988).



Gaskill, 936 S.W.2d at 630. When the minor child suffersfrom amental or physical handicap, the
process by which thetrial court reachesits custody determination takeson even greater significance.
See Sanbornv. Sanborn, No. M2003-00418-COA-R3-CV, 2004 Tenn. App. LEX1S 316, at *16-17
(Tenn. Ct. App. May 11, 2004); Adelsperger v. Adelsperger, 970 SW.2d 482, 484-85 (Tenn. Ct.
App. 1997).

Following the hearings conducted in thismatter, the chancellor addressed the partiesin open
court on the record. Regarding the issue of child custody, the chancellor made the following
findings:

First off, asfar asthedivorce, I'm going to declare the parties
to be divorced per the statute. | think there’ s enough blame to go
around in this matter. Obvioudly the wife's actions at some point
became quite bizarre, and for accusations, went beyond thelimit. I'm
not going to say that there’'s not some basis for that, but those
accusations were out of line. The husband denies that anything was
going on, but | do find some — he had some credibility problems
beforethe Court asto whether they are believable, which isnot to say
that he had affairswith al of these women, but there' s something —
and | don't think hedid, but | do think there was something going on
to upset Ms. Mueller. Also, | think the husband was calling the wife
these ugly names and talking ugly to her prior to thismatter, so | find
that there is enough actions on the part of each party to declare the
parties divorced and just hope that things will settle down, and when
it comes to the child, that they’ |l be able to work on that.

The most important matter in this case is [Daughter]. We
know that sheisaspecia needschild. Sheisaveryloving child, and
to her credit and to the parties — all the credit of the mother and
father and the grandparents, they have alowed her to love everyone
that shewantsto. . . .

36-6-106 says the items that | am supposed to consider in
determining who should be the primary residential parent, and we
have — I’ ve already discussed love, affection, emotional ties. This
isone of the strongest cases |’ ve ever seen — where everybody loves
thischild that dealswith her. Both partiescan provide her with food,
clothing, medical care, the education. We know we have Mrs.
Francis Mueller, and the degree that a person has been a primary
caregiver, and on this, | find that Ms. Mueller has been the primary
resident — the primary caregiver. Both parties can provide a stable
and satisfactory environment for her. | redize that Ms. Mueller had
this episode for a period of time, but | think — and | do believe
strongly that that’s over with. Once these parties are separated and
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they’ ve been ableto liveapart, | think that’ s hel ped, without question
helped her, and | don’'t think she has these problems towards
[Daughter] that — | know she didn’t know she had the problems
toward [ Daughter] that she has toward Mr. Mueller. Both families|
think are stable of what they can do. | believe Ms. Mueller’s mental
health has leveled out and it’sfine. The physical health of both the
parties is good. The home and community record of the child is
good. The school record is wonderful, and | think that’ s because of
Mrs. Mueller. Therearegoingto be bumpsinthat road, andinall —
and in her community record and in her socia record as things
progress, but | believe that if you all work together, you'll be ableto
deal with that. | did not talk to [Daughter] about her preference.
Thereis absolutely no physical or emotional abuseto the child. The
character and behavior of these people when it comesto dealing with
[Daughter] and what is best for her, this is — you are just
commendable on that. | think that both parties have past and future
potential for — excuse me, the past and potentia for future
performance is good, and | think you' re both willing to work with
each other. | know that there' s tension there, but | think that will
work itself out asthingsgo along. The overriding factor for me was
| felt that Ms. Mueller had been the primary caregiver, and I’ m going
to allow her to be the primary residential parent with certain caveats.

| want joint decision-making here, and a'soI’mgoingto allow
Mrs. Francis Mueller to continueto tutor thischild. | think the proof
is overwhelming that Mrs. Mueller has worked with her, and sheis
the one [Daughter] looks to, and | think to stop that would be
extremely detrimental to [ Daughter] and to her schoolwork. | believe
sincerely that when Mrs. FrancisMueller has— isstarting to look —
feel badly about herself because of her grades, that’s true, and that
may be hearsay, but that is something that if you know children as
[Daughter] and you look to these grades, you know that’s coming.
When they don’t make good grades, you know it's coming, and
you’ve got to work on her self-image, and that will be helped when
she starts to do better in school.

| want to express that the mother isthe mother, and the father
isthe father. You arethe primary parents. Y ou are the parents, not
primary. You are the only parents she has. We cannot rule out the
good effectsthat Mrs. Muelller, Mrs. FrancisMueller, hashad on this
child, but I'd haveto say to Mrs. Mueller, sheisthe grandmother, and
her job asfar as| seeit isto be agrandmother. She has an extrajob
tutoring her, and sheisgoingto haveto talk to the school, and | know
you redlize, both of you, she' sgot to do that. You all haveto beable
to talk to the school officials. | mean, you’ ve seen what’ s happened
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when you don’t, so you're all — you’re going to have to let her do
that. You take the steps to do that, but Mrs. Mueller is the
grandmother, and the mother and father have primary responsibility,
and they’ re the ones to make decisions, and not that Mrs. Mueller,
Mrs. Francis Mueller, cannot give her input. There are going to be
some things you'’ re going to need her on, but also I’'m not going —
I’m going to make — [Daughter] is going to continue to go to Mrs.
Francis Mueller for tutoring.

I’m not sure how you’ re going to work with the school. You
areal — Mrs. Mueller I'm goingto put asfar ascommunicating with
the schools on the same level as a parent.

In arguing that the chancery court erred in designating Wife the primary residential parent,
Husband has dissected the statutory factors found in section 36-6-106 in an attempt to demonstrate
how the evidence preponderatesin hisfavor. Both partiesarein agreement that thefirst factor found
in section 36-6-106(a)(1) is not in controversy since both Husband and Wife demonstrate love and
affection for Daughter.

Husband' s first major area of contention focuses on the statutory factors found in sections
36-6-106(a)(2), (3), and (6). Asindicated above, these factors direct atrial court to consider each
parents ability to provide for the child’s physical and educational needs, the extent to which one
parent has been aprimary caregiver, the continuity and stability each parent can offer the child, and
the child’ s home and school record. Tenn. Code Ann. 8§ 36-6-106(a)(2),(3),(6) (2003). Husband
directsour attention to thefact that after Wifefiled for divorce and obtai ned temporary custody over
Daughter, the child has not performed well academically.

Over the course of the hearings conducted in thismatter, the chancellor heard testimony from
several individualswho haveinteracted with Daughter over thelast several years. Daughter’ sspecial
education teachers and a representative from the Boling Center explained to the chancellor that
stability is crucial to the development of a child with Daughter’s disability. Severa of these
witnesses testified that Grandmother was their primary contact regarding Daughter’s academic
devel opment, and the evidence showed that Grandmother’ stutoringwasvery beneficia to Daughter.
However, the chancellor also heard evidence demonstrating that Wife was very involved in
Daughter’s school activities and attended school meetings to discuss Daughter’s academic
development. The evidence also showed that Husband, by his own admission, wasrarely, if ever,
involved with Daughter’ s school activities. Thisfact was supported by the testimony of Daughter’s
teachers. Inaddition, the proof established that during the marriage Wife was the primary caretaker
of Daughter, looking after her needs in the afternoon while Husband was at work.

The second areaof contention raised by Husband centersaround the chancellor’ sapplication
of the factorsfound in section 36-6-106(a)(4) and (5). These factors direct the court to focus upon
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the stability of the family unit, aswell asthe mental and physical health of the parents. Tenn. Code
Ann. § 36-6-106(a)(4)—(5) (2003).

Regarding family stability, the record supports the trial court’s finding that Wife offers a
more stable family environment. The proof at trial showed that Husband works arotating shift, and
was assigned to the afternoon shift at the time this case came to be heard below. Husband admitted
that hiswork schedule is subject to change, and that he would continue to work the afternoon shift
until hewasreassigned. Sincebeing reassigned to acorrectional facility in Memphis, Husband has
also incurred additional driving timein getting to and from work each day. In addition, Husband's
attempt to argue that he can provide better educational stability for Daughter by providing better
access to tutoring sessions with Grandmother is also thwarted by the evidence contained in the
record. In the findings issued by the trial court, the chancellor clearly stated that, even though
Mother would be the primary caretaker, the tutoring sessions with Grandmother were to continue.

Thetrial court also heard evidenceregarding the mental state of each party. “[1]t isclear that
both the legislature and the courts have recognized that the mental health of a parent is afactor to
be considered in making a custody determination.” State v. Howard, No. E2000-02072-COA-R3-
CV, 2001 Tenn. App. LEXIS 697, at *3 (Tenn. Ct. App. Sept. 20, 2001). Father asserts that the
evidence presented at trial demonstrates a clear pattern of Wife's deteriorating mental stability
warranting areversal of the chancellor’sruling. The record reveals that Wife visited one therapist
who diagnosed her as having obsessive-compulsive disorder. Therecord also revealsthat Wife has
also been to see several other therapists for depression. Ms. Meryl Rice was one of the therapists
who evaluated Wife. Shetestified that Grandmother called her office and said Wife needed help.
Onthefirst visit, Grandmother brought Wifeto Ms. Rice' soffice and sat in during the session. Ms.
Rice was able to evaluate Wife over the course of approximately fifteen office visits. During the
courseof their relationship, Ms. Ricewasableto observe Wife and Daughter interact, and stated that
they appeared to be well bonded. Ms. Rice diagnosed Wife as having adjustment disorder with
anxiety and depression, but did not feel that thisimpaired Wife's ability to parent Daughter. The
therapi st al so stated that shedid not believe Wife suffered from obsessive-compul sivedisorder when
she evaluated her.

As additional proof of Wife's deteriorating mental stability, Husband points out that Wife
blamed Grandmother for the parties marital difficulties, wasforced to resign from her job, and she
cashed Daughter’ s $500.00 savings bond by forging his signature. Betti Burton, one of the women
Wifeaccused of having an affair with Husband, testified that Wife repeatedly called her at work and
harassed her. Stacy Alexander, Husband' s co-worker, testified concerning the assault charge she
filed against Wife. The court also heard testimony, however, which tended to show that Wife's
concerns about Husband' sinfidelity were well founded. Carolyn Tatum, personnel manager at the
correctional facility where Husband used to work, testified concerning charges lodged against
Husband by his employer for inappropriate sexual conduct with a co-worker. Ms. Alexander was
the co-worker identified as being involved in that incident.
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The chancellor also heard Wife's testimony that Husband had a gambling problem. Two
witnessestestified that Husband verbally abused Wife, and one of these witnesses testified that this
occurred in front of Daughter. Wife took Daughter to see MarthaWilliams, atherapist, in order to
help Daughter understand and deal with the divorce. Ms. Williams testified that she conducted
individual therapy with Daughter. Ms. Williams stated that during one of their sessions, Daughter
told her that she was upset that Husband was calling Wife names in front of Daughter.

While the court did state that Wife' s behavior was * quite bizarre,” the court also found that
the evidence showed Husband was engaging in conduct that upset Wife. The chancellor al'so found
Husband was not credible in some respects. We give the chancellor’s observationsin this regard
great weight. Ricev. Rice, 983 S.\W.2d 680, 682 (Tenn. Ct. App. 1998). The chancellor found that
Wife's behavior during the divorce had leveled off, and that Wife could provide a stable
environment for Daughter. We do not dispute that Grandmother has taken an active, and rather
commendable, rolein this child’slife. Asthe chancellor correctly noted, however, the legislature
instructs the courts of this state to evaluate the evidence presented in order to determine which
parent should be designated the primary residential parent. Tenn. Code Ann. 8§ 36-6-404(b) (2003);
Tenn. Code Ann. 8 36-6-106(a) (2003). Our review of the record reveals that the evidence before
the trial court does not preponderate against the finding that Wife should be Daughter’s primary
residential parent.

Rehabilitative Alimony

On appeal, Husband arguesthat thetrial court erred in awarding Wiferehabilitative alimony
for aperiod of three years. Husband’ s main argument on appeal isthat Wifevoluntarily quit her job
after twelve years and has remained unemployed since the final decree was entered.

Tria courts are vested with a considerable amount of discretion when awarding aimony.
Crabtreev. Crabtree, 16 S.W.3d 356, 358 (Tenn. 2000); Lancaster v. Lancaster, 671 S.W.2d 501,
502 (Tenn. Ct. App. 1984). “Appellate courts are generally disinclined to second-guess a trial
court’ sspousal support decision unlessit isnot supported by the evidenceor iscontrary to the public
policiesreflectedin the applicable statutes.” Andertonv. Anderton, 988 SW.2d 675, 682 (Tenn. Ct.
App. 1998).

Our legislature has expressed a preference for rehabilitative alimony by stating:

It is the intent of the generad assembly that a spouse who is
economically disadvantaged relative to the other spouse, be
rehabilitated whenever possible by the granting of an order for
payment of rehabilitative, temporary support and maintenance. Tobe
rehabilitated means to achieve, with reasonable effort, an earning
capacity that will permit the economically disadvantaged spouse’s
standard of living enjoyed during the marriage, or to the post-divorce
standard of living expected to be available to the other spouse,
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consideringtherelevant statutory factorsand the equitiesbetweenthe
parties.

Tenn. Code Ann. 8 36-5-101(d)(1)(C) (2003); see also Crabtree, 16 SW.3d at 360. “The purpose
of rehabilitative support is to enable the disadvantaged spouse to acquire additiona job skills,
education, or training that will enable him or her to be more self-sufficient.” Anderton, 988 SW.2d
at 682. In determining the extent and nature of spousal support, a trial court must consider the
following criteria provided by the legislature:

(i) The relative earning capacity, obligations, needs, and financial
resourcesof each party includingincomefrom pension, profit sharing
or retirement plans and all other sources,

(if) The relative education and training of each party, the ability and
opportunity of each party to secure such education and training, and
the necessity of a party to secure further education and training to
improve such party’ s earning capacity to areasonable level;

(iii) The duration of the marriage;

(iv) The age and mental condition of each party;

(v) Thephysical condition of each party, including, but not limited to,
physical disability or incapacity dueto achronic debilitating disease;
(vi) The extent to which it would be undesirable for a party to seek
employment outside the home because such party will be custodian
of aminor child of the marriage;

(vii) The separate assets of each party, both rea and personal,
tangible and intangible;

(viii) The provisions made with regard to the marital property as
defined in § 36-4-121,

(ix) The standard of living of the parties established during the
marriage;

(xX) The extent to which each party has made such tangible and
intangible contributions to the marriage as monetary and homemaker
contributions, and tangible and intangible contributions by a party to
the education, training or increased earning power of the other party;
(xi) The relative fault of the parties in cases where the court, in its
discretion, deems it appropriate to do so; and

(xii) Such other factors, including thetax consequencesto each party,
as are necessary to consider the equities between the parties.

Tenn. Code. Ann. 8 36-5-101(d)(1)(E) (2003). “[A] trial court must consider every relevant factor
in 8§ 36-5-101(d)(1) to determine the nature and extent of support, which includes the decision to
award rehabilitative alimony.” Robertson v. Robertson, 76 S.W.3d 337, 340 (Tenn. 2002); see also
Bratton v. Bratton, 136 SW.3d 595, 604 (Tenn. 2004). These enumerated factors “must be
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considered on a case-by-case basis to determine the nature and extent of support.” Robertson, 76
SW.3d at 341.

While addressing the parties concerning child custody, the chancellor also made the
following findings regarding alimony:

Thewifehasasked for alimony on aperiodic basis, and | find
that rehabilitative alimony is appropriate in this case. If you look in
the statute at 36-5-101, “ Rehabilitative maintenance and support isa
separate class of spousal support as distinguished from alimony in
solido and periodic aimony in determining whether the granting of
an order for payment of support and maintenance to a party is
appropriate, and in determining the nature, amount, length of term
and the matter of payment, the Court shall consider al the relevant
factors including the relative earning capacity, obligation needs and
financial resources of aparty, including income from pension, profit
sharing, retirement plansand other sources, therel ative education and
training of a party, the ability, opportunity of each party to secure
such education and training, the necessity of a party to secure further
education and training to improve such party’ s earning capacity to a
reasonable level, the duration of the marriage, the age and mental
condition of each party, the physical condition of each party,
including but not limited to physical disability and incapacity, future
or chronicdebilitatingillness.” There snochronicdebilitatingillness
here. “. .. the extent to which it would be desirable for a party to
seek employment outside the home because such party will be the
custodian of a minor child of the marriage, the separate assets of a
party, the provisions made regarding the marital property, theliving
standards of the party, the extent to which each party has such
tangible and intangible contributions,” et cetera. | can consider the
relative fault of the party and other factors such as tax consequences.
When | get to the bottom line, you still look to the need of one party
and the ability to pay.

Ms. Mueller has been without ajob for about ayear. | agree
with Mr. Cartwright when he saysjust because shedoesn’t have ajob
now does not mean she hasn’t looked. Times are difficult here. It's
difficult toget ajob. I think it may bedifficult in Lauderdale County
for Ms. Mueller to get ajob. She's going to have to go into Dyer,
Tipton, Shelby, Madison. I'm not sure exactly where, but | think
she’ sgoing to havedifficulty here, and she’ sgoing to haveto get one,
and, therefore, | think that because she needs to do something about
thisand also because she has said that she wantsto go to school, | do
not want her — 1I’'m not going to let her take off full time to go to
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school, but | am going to give some money where she should be able,
| hope — it’s my intention that she should be able to live and still
save some money up to go to school by the time Laurais older.

| am going to have three years of rehabilitative aimony
beginning October 1 of ' 03, and for 12 months alimony will be 550
a month; beginning October 1, '04 for 12 months, 350 a month;
beginning October 1, '05, 250 a month. | think she needs this,
number one, to meet her needsright now until shegetsajob, and also
| think this money will be money that she can save to go to school
when it’s time for her to go. She is not where she can make the
money that the husband is able to make, and that should be able to
help her, help her get some training to increase her skills.

Again, | admonish her that she needsto spend full timewhile
[Daughter’ s] in school working full time to get ajob.

Wefirst address whether Wife was economically disadvantaged in comparison to Husband
at the time of the divorce. Tenn. Code Ann. 8 36-5-101(d)(1)(C) (2003); see also Perry v. Perry,
114 SW.3d 465, 467 (Tenn. 2003). Wife submitted an affidavit to the chancery court showing her
monthly expensesto be $2,021.44. Wife had been unemployed, albeit voluntarily, for amost afull
year when the final divorce decree was entered. Husband remained employed at the time of the
divorce making $45,657.75 per year. In support of his assertion that rehabilitative alimony is not
warranted in this case, Husband directs our attention to the fact that Wife had previously earned
$26,000 per year before she voluntarily decided to quit her job.

Contrary to Husband's position, Wife’'s unemployment at the time of the divorce was not
entirely voluntarily. The record reveas that Wife was given the option of voluntarily quitting her
job or face certain termination. The chancellor found that Wife' sbehavior leading up to her jobloss
was due in part to Husband's behavior, and we find nothing in the record which preponderates
against that finding. Thechancellor also found that Wife made effortsat securing other employment,
but was unsuccessful. “As with any award of spousal support, the two most important factors
considered are the need of the disadvantaged spouse and the obligor spouse’s ability to pay.”
Robertson, 76 S.W.3d at 342. Wefind that the evidence supportsthe chancellor’ sdetermination that
Wife was economically disadvantaged.

“Onceatria court hasfound a party to be economically disadvantaged relative to his or her
spouse, it must determine the nature, amount, length of term, and manner of payment of the award.”
Perry, 114 SW.3d at 467. Wifewasforty-three years of age and Husband was forty-nine years of
age at thetime of their divorce. The parties marriage lasted for fifteen years. Husband, in hisbrief,
concedesthat both partiesarein good health and that neither party suffered from amental disability.?

2 This appearsto directly contradict Husband’ s earlier argumentsregarding the trial court’ s determination that
Wife should be the primary residential parent. The mental health of the parties is a factor that the trial court must
(continued...)
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Both Husband and Wife have completed two years of college. Husband has been employed at the
same job for the past thirty years where he amassed $63,184.80 in hisretirement account. Over the
twelve years that Wife was employed, she amassed approximately $5,000 in retirement savings.
Wifetestified that she cashed out her retirement account, subject to an IRS penalty, which she used
to pay rent and expenses when shemoved out of the marital home. The chancellor ordered Husband
to pay the $2,103.35 tax penalty Wifeincurred asaresult of withdrawing the retirement funds. The
court also ordered each party to pay their own credit card debts. Husband received the home in
which the parties lived while married, and he is not responsible for any mortgage payments or rent.
Thetria court also heard proof regarding Husband’ s gambling income, which, based on the record,
appeared to be substantial.

Wife testified that she has applied for a job at severa businesses, but she has been
unsuccessful. Wife stated that her goa was to continue her education so that she can work in
elementary education. The chancellor found that Wife made reasonable efforts to secure
employment given the current economic environment. Determining whether Wifedid in fact apply
to the businesses she indicated in her testimony is largely a question of credibility which we are
reluctant to second-guess. Ricev. Rice, 983 SW.2d 680, 682 (Tenn. Ct. App. 1998).

“There are no hard and fast rules for determining the extent of a person’s obligation to
support a former spouse.” Cranford v. Cranford, 772 SW.2d 48, 50 (Tenn. Ct. App. 1989)
(citations omitted). “When reviewing atrial court’ s discretionary decision, appellate courts should
begin with the presumption that the decision is correct and should review the evidence in the light
most favorable to the decision.” Overstreet v. Shoney’s Inc., 4 SW.3d 694, 709 (Tenn. Ct. App.
1999). In addressing the parties, the chancellor quoted from the statutory language in section 36-5-
101, noting those factors that were applicable to this case. Having thoroughly reviewed the record
and the applicable statutory factors, we conclude that the chancellor did not abuse her discretionin
awarding Wife rehabilitative alimony. We have also noted that a portion of Husband’ s argument
on appeal focuseson circumstancesthat occurred post-trid. If Wife sneedfor rehabilitativealimony
changesin the future, then the trial court continues to have the ability to modify the award. Tenn.
Code Ann. § 36-5-101(d)(1)(C) (2003); Crabtree, 16 S.W.3d at 360.

Attorney’s Fees on Appeal
On Apped, Wife has requested that we award her attorney’s fees and litigation expenses

associated with defending this appeal. In addressing requests for attorney’ s fees on appeal, we are
guided by the following:

2(...continued)
consider when making that determination as well. Tenn. Code Ann. § 36-6-106(a)(5) (2003). In that section of the
Appellant’sBrief addressing the custody of Daughter, Husband was quick to point out Wife's mental instability. Inthis
instance, however, Husband appears to have taken a different stance regarding Wife's mental state.
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Our supreme court has defined the factors that should be applied
when considering a request for attorney’s fees incurred on appeal.
These factors include the ability of the requesting party to pay the
accrued fees, therequesting party’ ssuccessin theappeal, whether the
requesting party sought the appeal in good faith, and any other
equitable factor that need be considered.

Dulin v. Dulin, No. W2001-02969-COA-R3-CV, 2003 Tenn. App. LEXIS 628, at *26-27 (Tenn.
Ct. App. Sept. 3. 2003) (citing Folk v. Folk, 357 SW.2d 828, 829 (Tenn. 1962)). We find it
equitable to deny Wife srequest for attorney’sfeesin thiscase. Seeid.

Conclusion
For the foregoing reasons, we affirm the decisions of the chancery court relating to child

custody and alimony. Costson appeal are taxed to the Appellant, David Edmond Mueller, and his
surety, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE
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